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Order Re: Requests For Admissions 06/05/2002
UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON

AT SEATTLE
I N RE:  PHENYLPROPANOLAM NE ( PPA) MDL NO. 1407
PRODUCTS LI ABI LI TY ORDER RE: REQUESTS FOR
LI TI GATI ON, ADM SSI ONS

Thi s docunent relates to
all actions

I. | NTRODUCTI ON

THI S MATTER cones before the court on Defendants’ Motion and Menorandum i n
Support of Mdtion for Protective Order [Requests for Adm ssions] (“Defs’
Mot.”) and Plaintiffs’ Consolidated Menorandumin Opposition to MDL

Def endants’ Motion for Protective Order and in Support of MDL Plaintiffs’
Motion to Conpel Responses to Pending Rule 36 Requests (“Pls’ Opp. and Mot.
to Conpel”). Having reviewed pleadings filed in support of and in opposition
to the notions, along with the remainder of the record, and, being fully
advi sed, the court finds and concl udes as foll ows:

I1. BACKGROUND

Plaintiffs’ Lead Counsel in the MDL proceedi ngs served Requests for

Admi ssions (“requests”) on four MDL defendants, including: Weth (f/k/a
Aneri can Home Products Corporation); Novartis Consuner Heath, Inc. (“NCH);
Bayer Corporation (“Bayer”); and Consuner Heal thcare Products Associ ation
(“CHPA’). The requests attached a formidentifying docunents by bates nunber
and asked defendants to admt, as to each docunent, that:

1. the docunent (a) is a nmenorandum report, record, or data conpilation, in
any form of acts, events, conditions, opinions, or diagnoses, nade at or
near the time by, or frominformation transmtted by, a person with

know edge; (b) was kept in the course of a regularly conducted business
activity; and (c) that it was the regular practice of defendant’s business
activity to make the nenorandum report, record or data conpilation; and

2. the respective defendant, through its enpl oyees, had know edge of the
contents of each docunent at or near the tinme it was created or received by

defendant.11 Plaintiffs indicate that they offered substitute
| anguage for this second request, as foll ows:

The respective defendant, by and through any one of its
enpl oyees (past or present) w th manageri al / supervisory
responsibilities or who otherw se had/ have the authority to
bi nd t he defendant, had know edge of the contents of each
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such docunent at or near the tinme it was created or
recei ved by def endant.

Pls’ Qop. and Mot. to Conpel, at 8.

See PI's Opp. and Mot. to Conpel, at 7.
In total, plaintiffs requested adm ssions with respect to 1140 docunents
produced by Weth, 1808 docunents produced by NCH, 375 docunents produced by

Bayer, and hundreds of docunents produced by CHPA 22 The docunents
selected for inclusion in the requests cane from def endants’
production of docunents, including nore than 1,300,000 docunents
fromWeth, nore than 1, 000,000 docunents from NCH, nore than

240, 000 docunents from Bayer, and an unspecified nunber of
docunent s produced by CHPA. The requests do not include any reference to

recently produced el ectronic data docunents, which plaintiffs indicate wll
likely yield additional, albeit a nuch smaller nunber of, requests.

[11. ANALYSI S
Federal Rule of G vil Procedure 36 governs requests for adm ssions:

A party may serve upon any other party a witten request for the

adm ssion, for purposes of the pending action only, of the truth of
any matters within the scope of Rule 26(b) set forth in the request
that relate to statenents of opinions of fact or of the application
of law to fact, including the genui neness of any docunents descri bed
in the request.

Fed. R Gv. P. 36(a). Rule 26(b)(1) permts “discovery regarding any matter,
not privileged, that is relevant to the claimor defense of any party,

i ncl uding the existence, description, nature, custody, condition, and

| ocation of any books, docunents, or other tangible things . :
A party responding to a Rule 36 request may admt, deny, object, explain why
the matter cannot be admtted or denied, or provide a sufficient statenent as
to lack of information or know edge. 1d.33 A party may al so do not hi ng
what soever in response to a request, thus constituting an

adm ssi on, request an extension of tine, or, as defendants did
here, nove for a protective order. An answer nust “set forth in detail
the reasons why the answering party cannot truthfully admt or deny the
matter.” |d.

An answering party may not give lack of information or know edge as
a reason for failure to admt or deny unless the party states that
the party has nmade reasonable inquiry and that the information known
or readily obtainable by the party is insufficient to enable the
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party to admt or deny.

| d.

A.Def endants’ Mdtion for Protective Oder
Def endants seek a protective order pursuant to Federal Rule of G vil
Procedure 26(c), arguing that the requests for adm ssion are oppressive and

undul y burdensone. Under Rule 26(c), “[u]pon a notion by a party . . . from
whom di scovery is sought . . . the court . . . may nake any order which
justice requires to protect a party . . . from annoyance, enbarrassnent,

oppressi on, or undue burden or expense[.]”

In support of their notion, defendants point to the volune and conmpound
nature of the requests, and decisions in which courts have granted protective
orders based on an excessive nunber of requests for adm ssions. See, e.q.,
Msco, Inc. v. Md-South Alum num Co., 784 F.2d 198 (6th Cr. 1986) (2028
requests); Leonard v. University of Del., No. 96-360 MV5, 1997 U. S. Dist.
LEXIS 4196 (D. Del. 1997) (839 requests); Wgqgler v. Electronic Data Sys.
Corp., 108 F.R D. 204 (D. M. 1985) (1664 requests). Defendants describe the
requests as a premature over-designation of docunents intended for use at
trial, and as an attenpt to inpermssibly shift the evidentiary burden of
establishing the foundational requirenents for adm ssion under the business
records exception onto defendants.

Def endants request that the court determ ne a reasonable nunber of tota
requests for adm ssions allowable in this case and point to federal district
and state court limtations as preferable exanples. They also ask that the
court permt sixty days for response to a revised nunber of requests, given
the conplexity and scope of the type of requests at issue.

Plaintiffs reject the assertion that the requests are oppressive or
burdensone, and argue that defendants fail to neet their burden of
establishing the need for a protective order. Plaintiffs confirmthat the
requests lay the foundation for each docunent’s adm ssion into evidence as a
trial exhibit in any case in which a plaintiff chooses to utilize the MDL
Plaintiffs’ Steering Commttee’'s work product. They point out that they seek
adm ssions with respect to only a small portion of the docunments produced by
defendants, 44 By plaintiffs’ calculation, the docunents identified
In the requests account for |ess than one percent of the total
nunber of docunents produced by these defendants. Plaintiffs al so
point out that all of the docunents at issue have already been
revi ewed and coded in el ectroni c databases by defendants. the need
for an extensive nunber of trial exhibits given the volune and conplexity of
t hese cases, and the inevitable hearsay objections to the introduction of

t hese docunents as exhibits in the eventual nultitude of individual trials.
Plaintiffs distinguish the cases cited by defendants as invol ving single
party clains of unquestionably greater sinplicity than this MDL. In contrast,
plaintiffs point to cases in which courts have permtted over 100 and cl ose
to 300 requests for adm ssions, in non-MDL |awsuits, including cases in which
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the requests for adm ssion sought to lay the foundation for trial exhibits.
See, e.qg., Berry v. Federated Mutual Ins. Co., 110 F.R D. 441, 443 (N.D. Ind.
1986) (allowi ng use of Rule 36 requests to establish the authenticity of 244
docunents for use at trial); Shawrut v. Anerican Viscose Corp., et al., 12 F.
R D. 488, 489 (D. Mass. 1985) (allow ng 106 requests to establish genui neness
of docunents for use at trial). Plaintiffs reject the useful ness of federal
district and state court limtations on requests for adm ssions, noting that
neither the federal rules nor the local rules for the Western District of
Washi ngton contain such limtations, and arguing that those rules were never
i ntended to apply to an MDL.

Plaintiffs assert that, given their previous experiences with these types of
cases, they cannot sit back and hope that defendants wll stipulate to the
adm ssi on of these docunents at the eventual trials. They further assert that
the restrictions on depositions, as well as the | ack of cooperation by
deponents, 55 As an exanple, plaintiffs point to the deposition of a
former NCH enpl oyee, Greg Torre, conducted on April 29, 2002. A
review of an excerpt fromthis deposition confirns that Torre
declined to review docunents provided to his attorneys prior to the
deposition and, during the deposition, did not confirmthat he

aut hored or originated at | east sone docunents which included his
signature or initials. See Pls’ Oop. and Mdt. to Conpel, Ex. A
make the laying of foundation for docunments in depositions an inefficient,

i npractical, and unattainable option in this case. Finally, plaintiffs reject
def endants’ description of the requests as premature, noting the fact that,
pursuant to MDL di scovery deadlines, only slightly nore than seven nont hs

exist in which to establish the facts necessary for the adm ssion of the
speci fi ed docunents.

1.Plaintiffs® First Request for Adm ssion

Plaintiffs’ first request seeks identification of the docunents at issue as
subject to the business records exception to the hearsay rule. See Fed. R
Evid. 803(6). Application of the business records exception requires that the
proponent of a docunent establish that: “(1) it is nmade or based on
information transmitted by a person with knowl edge at or near the tinme of the
transaction; (2) in the ordinary course of business; and (3) is trustworthy,
with neither the source of information nor nethod or circunstances of
preparation indicating a |lack of trustworthiness.” Mnotype Corp. V.
International Typeface Corp., 43 F.3d 443, 450 & n.6 (9th Cr. 1994) (citing
United States v. Bonallo, 858 F.2d 1427, 1435 (9th G r. 1988)).

Def endants break down the business records exception into individual
conponents - such as whet her a docunent was nade “at or near the time of the
transaction” and was prepared by a “person with knowl edge - and assert that a
determ nati on of a docunent’s satisfaction of each conponent requires a case-
by-case determ nation of the facts and application of those facts to the |aw
Def endants point to the conplexity of this determ nation given the nunber of
current and former enployees at issue with respect to these docunents, the

vast span of tine covered by the docunments, 66 Def endants note that the
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docunents span a thirty to forty year period of tine. the existence
of docunents not containing readily ascertainable information as to the
docunent creator, and the existence of docunents created by outside

I ndi vi dual s or conpani es.

Plaintiffs assert the propriety of this request. In support of this
assertion, they note the fact that Rule 36 exists to expedite trials by

resol ving i ssues which are not disputed. See, e.qg., Berry, 110 F.R D. at 442,
Charles Alan Wight and Arthur R MIller, 8 Federal Practice and Procedure 8§
2252 (2d ed. 1994) (“The rule is intended to expedite the trial and to
relieve the parties of the cost of proving facts that will not be disputed at
trial, the truth of which is known to the parties or can be ascertained by
reasonable inquiry.”)

Plaintiffs al so support the volune of docunents at issue. They point to the
role of the Plaintiffs’ Steering Commttee, in conducting discovery of conmobn
I ssues on behal f of every PPA case filed in federal court. Plaintiffs argue

that the requests are, in fact, proportionate to the nature of this case. 77
See, e.q., Fed. R CGv. P. 26(b) advisory commttee s note

(envi sioning consideration as to whether discovery “is

di sproportionate to the individual |awsuit as neasured by such
matters as its nature and conplexity, the inportance of the issues
at stake in a case seeking damages, the [imtations on a
financially weak litigant to wi thstand extensive opposition to a

di scovery programor to respond to di scovery requests, and the
significance of the substantive issues, as neasured in philosophic,

social, or institutional terns.”“) Further, they cite cases in support of
the proposition that neither the nunber of requests al one, nor the
I nconveni ence and expense inposed, constitute sufficient reason for
di sal l ow ng requests for adm ssion. See, e.qg., Duncan, et al. v. Santaniello,

et al., No. 94-30224-MAP, 1996 U.S. Dist. LEXIS 3860, at *4-7 (D. Mass. March
8, 1996).

The court first notes that defendants do not object to responding to requests
addressing the issue of whether certain docunents fall within the business
records exception. See Defendants’ Reply Menorandumin Support of Mdtion for
a Protective Order and Menorandumin Qpposition to Plaintiffs’ Mtion to
Conpel [Requests for Adm ssions] (hereinafter “Defs’ Reply”), at 1. Instead,
they object to the sheer volunme of docunents at issue here, in addition to

t he conmpound nature of this request.

Def endants are correct that both requests incorporate a | arge nunber of
docunents and, thus, require an unusually | arge nunber of responses. However,
| ooki ng beyond the sheer nunber of docunents at issue, the court questions
whet her the first request does indeed inpose an undue burden on defendants.
Def endants assert that responding to the request will “demand a pai nst aki ng

i nvestigation” into information which “is not readily available.” See Defs’

Reply, at 4. Yet, Rule 36 requires only a “reasonabl e” investigation, and
specifically provides an opportunity to refrain fromanswering or denying

where “the information known or readily obtainable by the party is
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insufficient to enable” such a response. Fed. R Cv. P. 36(a) (enphasis
added) .

To the extent that a reasonable investigation fails to yield information
enabl ing defendants to either admt or deny, defendants may express that fact
in their response to the request. Defendants nust, however, conduct a
reasonabl e inquiry. Asea v. Southern Pac. Transp. Co., 669 F.2d 1242, 1247
(9th Cir. 1981). The extent and success of such an inquiry will, of course,
vary dependi ng on the docunent at issue. For exanple, where a docunment does
not identify an author or recipient, contains no obvious indicia of who the
author(s) or recipient(s) mght be, and was witten years ago, defendants may
wel | not possess readily obtainable infornmation so as to either admt or deny

the request with respect to that particular document.88 According to

def endants, “several hundred” of the docunents at issue would fall
into this particular category. See Defs’ Reply, at 4.

Al t hough noting that no truly conparable cases have been offered to or
Identified by the court, the court agrees with plaintiffs’ assertion that
this particular case nust be viewed differently fromnon-MDL cases invol ving
| arge nunbers of requests for adm ssions. See Wgler, 108 F.R D. at 206
(“Where a case is particularly conplex, a |large nunber of requests for

adm ssions nmay be justifiable.”) Here, the MDL court faces the task of
streamining the eventual litigation of hundreds of |awsuits around the

country. Although referring to a determ nation of genui neness of docunents, 99
The parties here have already stipulated to the authentication of

t he docunents produced by defendants. See CMO No. 1. a conmonly cited
authority indicates that requests for adm ssion for this purpose “can be
particularly useful in helping parties determ ne which docunents that are to
be introduced at trial will present foundational problens and which wll

not.” 7 Janes Wn More, More’s Federal Practice 8 36.10[9] (3d ed. 2002).
Al'l owi ng adm ssions relating to the business records exception woul d expedite
the eventual trials of nunerous cases and, thus, satisfy the purposes of both

Rule 36 and this MDL.1010 Interestingly, plaintiffs point out that
def endant Weth designated 919 trial exhibits in a state court
trial during “the diet drug litigation” and, in that sanme case,
responded wi t hout objection to over 500 requests to admt, many of
whi ch served to lay the foundation for trial exhibits. See Pl’'s

Qop. and Mot. to Conpel, at 14, n.10.

However, both the nunber of requests at issue and the fact that plaintiffs
acknow edge the |ikelihood of additional requests does give the court pause.
As such, the court suggests that plaintiffs take an additional | ook at the
docunents at issue with respect to their first request, in an attenpt to
determ ne the need for admi ssions with respect to all of the docunents |isted
and in relation to the fact that additional requests appear forthcom ng. The
court is not ordering a reduction in the docunents subject to the currently
exi sting request per se. However, the court advises plaintiffs that good
reason should exist for maintaining the Iist of docunents as it is, and that
the court may well | ook unfavorably upon an increase in the total nunber of
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docunents subject to requests for adm ssion by these defendants.

In sum the court denies defendants’ request for a protective order with
respect to plaintiffs’ first request for adm ssion. The court grants
plaintiffs ten (10) days fromthe date of this order in which to submt to
def endants either the current or a revised list of docunents subject to the
first request for adm ssion. Gven the scope of this request, the court
grants defendants sixty (60) days in which to respond.

2.Plaintiffs’ Second Request for Adm ssion:

Plaintiffs’ second request seeks a determ nation as to whether the defendants
had i nput ed know edge, through their enployees, of the docunents at issue at
or near the tinme of their creation or receipt by the defendant. In this
respect, plaintiffs seek to establish that defendants had notice of the
contents of these docunents where the factual predicates for adm ssion under
Rul e 803(6) may not be established.

Def endants argue that this request inproperly seeks to conpel the adm ssion
of a legal conclusion. See generally 8A Federal Practice and Procedure 8§ 2255
(observing that Rule 36(a) “does not allow a request for adm ssion of a pure
matter of law’). Specifically, defendants argue that the inputation of

knowl edge to a principal through its enployees is a pure question of |aw.
See, e.q., Lanchile Airlines v. Connecticut Gen. Life Ins. Co., 759 F. Supp.
811, 814 (S.D. Fla. 1991) (concluding that “[c]ircunstances where know edge
may be inputed typically involve questions of |aw rather than fact.”); 58 Am
Jur. 2d Notice 8 8 (1989) (observing that “constructive notice is a |lega
fiction, which is inputed or inplied by the law prinmarily for the pronotion
of sound policy.”) In response, plaintiffs assert that this request falls
wthin the anbit of Rule 36 as an “application of lawto fact”. Fed. R GCv.
P. 36(a).

The 1970 Advisory Commttee’'s Note to Rule 36 explained that:

Not only is it difficult as a practical matter to separate “fact”
from“opinion,” but an adm ssion on a natter of opinion nmay
facilitate proof or narrow the issues or both. An adm ssion of a
matter involving the application of law to fact may, in a given
case, even nore clearly narrow the issues. For exanple, an adm ssion
that an enpl oyee acted in the scope of his enploynent may renove a
major issue fromthe trial. In [one case, a] plaintiff admtted that
“the prem ses on which said accident occurred, were occupied or
under the control” of one of the defendants[.] This adm ssion,
involving law as well as fact, renoved one of the issues fromthe

| awsuit and thereby reduced the proof required at trial.

Fed. R Gv. P. 36(a), advisory conmmttee’'s note (internal citations
omtted). Cenerally, where a responding party considers a matter to be in

di spute, “[t]he proper response [] is an answer[,] as [t]he very purpose of
the request is to ascertain whether the answering party is prepared to admt
or regards the matter as presenting a genuine issue for trial.” 1d.
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In his answer, the party may deny, or he may give as his reason for
inability to admt or deny the existence of a genuine issue. The
party runs no risk of sanctions if the matter is genuinely in issue,
since Rule 37(c) provides a sanction of costs only when there are no
good reasons for a failure to admt.

| d.

Plaintiffs’ second request appears to present a m xed question of |aw and
fact. Therefore, to the extent defendants dispute the propriety of a request
with respect to a particular docunent, they may indicate their objection to
that request. On the other hand, where defendants are aware of facts
sufficient to support either an adm ssion or denial as to a particular
docunent, they nust answer the request accordingly.

Thus, the court al so denies defendants’ request for a protective order with
respect to plaintiffs’ second request. The parties shall abide by the
schedul e i ndi cated above in re-submtting and responding to this request.

B.Plaintiffs’ Mtion to Conpel

In response to defendants’ notion, plaintiffs seek a notion to conpel
responses to their requests for adm ssion. They seek the inposition of a
reasonabl e tine period for responses so as to permt, if necessary, further
di scovery regarding facts related to the adm ssibility of the identified
docunent s.

In accordance with the above stated rulings, the court grants plaintiffs’
notion to conpel responses to their requests for adm ssion. Defendants shal
respond to plaintiffs’ requests as directed by the schedul e descri bed above.

I V. CONCLUSI ON
For the reasons stated above, the court hereby DEN ES defendants’ request for
a protective order with respect to plaintiffs’ requests for adm ssion. As
such, the court hereby GRANTS plaintiffs’ notion to conpel responses to these
requests. The parties shall abide by the schedule as provided for in this
or der.
DATED at Seattle, Washington this 5th day of June, 2002.

/sl
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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